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QUESTIONS PRESENTED 

I. Whether the Second Circuit’s Opinion conflicts with Stolt-Nielsen S.A. v. 

AnimalFeeds International Corporation and bedrock principles of labor law 

by approving an award that exceeded the collective bargaining agreement’s 

grant of “appellate” authority over disciplinary decisions. 

II.  Whether the Second Circuit’s Opinion conflicts with Boise Cascade 

Corporation v. Paper Allied-Industrial, Chemical & Energy Workers (PACE) 

and other decisions holding that vacatur is warranted where the arbitrator 

fails to address critical provisions of the collective bargaining agreement. 
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STATEMENT OF JURISDICTION 

 

The decision of the Court of Appeals for the Second Circuit was entered on 

April 25, 2016.  R. at 2.  The petition for writ of certiorari was granted in October, 

2016.  R. at 1.  This Court has jurisdiction over the subject matter of this case 

pursuant to 29 U.S.C. § 185(a) (West 2015). 
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SUMMARY OF ARGUMENT 

I. The Second Circuit’s opinion complies with bedrock principles of labor law 

because the parties’ collective bargaining agreement grants the Commissioner the 

authority to preside as an arbitrator for future disputes arising between the two 

parties.  Specifically, the agreement invested the right to oversee disputes involving 

“conduct detrimental” and accorded discretion to the Commissioner in determining 

what discipline to apply when rendering his decision.  Courts give arbitrators an 

extensive amount of deference in construing the parties’ agreement because it is the 

interpretation of the arbitrator that the parties bargained for, not the court.  As 

such, courts lack authority to review arbitration awards on the merits.  Because 

arbitrators are given such deference, this Court should uphold the Commissioner’s 

interpretation that Article 46, Section 1 authorized him to hear the dispute.  

II.  The Commissioner’s award, drawing its essence from the agreement, should 

not be vacated because it gave effect to the parties’ intent and the plain language of 

the agreement while addressing the critical contract provisions found within the 

agreement.  The plain language of 9 U.S.C. § 10 provides four circumstances where 

vacatur is permitted.  Petitioners fail to satisfy the burden for setting aside the 

arbitrator’s award because the evidence shows Tom Brady given sufficient notice of 

all issues in dispute, the hearing was fundamentally fair, and the Commissioner 

was impartial to both parties.  Therefore, this Court should uphold the award.  
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STATEMENT OF FACTS 

The Colts Suspect the Footballs Are Under-Inflated 

 On January 18, 2015, the Patriots played against the Colts in the American 

Football Conference Championship Game.  R. at 4.  During the first half of the 

game, a Colts player intercepted Brady’s throw.  R. at 4–5.  At the end of the play, 

the Colts player brought the ball to the sideline due to suspicion that the ball was 

not inflated in accordance with the standards provided by the National Football 

League (hereinafter “NFL” or the “League”).  R. at 5.  The Colts informed the 

League, which decided to test all game balls during halftime.  Id.  Using two air 

gauges, League officials tested eleven Patriots footballs and four Colts footballs.  Id.  

Each Colts ball tested within the permissible range, while all eleven Patriots balls 

measured below the minimum standard.  Id.  

The Commissioner Directs a Preliminary Investigation  

 On January 23, 2015, the NFL retained a law firm to conduct an independent 

investigation to determine whether improper ball tampering occurred before or 

during the game.  Id.  The investigation concluded it was more probable than not 

that two Patriots personnel, Jim McNally and John Jastremski, participated in a 

deliberate effort to deflate the Patriots game balls after being inspected by the 

referees.  Id.  The investigation team collected videotape evidence, witness 

interviews, text messages, and scientific data to come to its conclusion that McNally 

removed the Patriots game balls prior to the game in order to deflate them.  R. at 5–

6.   
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 Upon examining text messages between McNally and Jastremski, the 

investigation team learned the deflation scheme had been discussed for several 

months leading up to the game.  Id.  Further, the scientific data used by the 

investigation team proved that under-inflation was not caused naturally because 

the average pressure of the Colts game balls stayed within the permissible range of 

inflation.  R. at 6.   

Investigation Begins on Brady’s Involvement 

 The investigator’s report concluded it was more probable than not that Brady 

was at least generally aware of the deflation scheme because it is unlikely that 

Patriots personnel would deflate football without Brady’s knowledge or consent.  Id.  

The investigators observed the discussions between McNally and Jastremski 

constantly referenced Brady, and noted Brady’s known preference for less-inflated 

footballs.  Id.   

The investigators found that after several months with no communication 

between Brady and Jastremski by phone or message, the two spoke on the phone for 

twenty-five minutes the day the investigation began.  R. at 7.  The NFL Executive 

Vice President notified Brady of the Commissioner’s decision to authorize a four-

game suspension pursuant to Article 46 of the Collective Bargaining Agreement 

(“CBA”) between the League and the NFL Players Association (hereinafter 

“NFLPA” or the “Association”).  Id.  
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Brady Seeks Arbitration 

 Brady, through the Association, appealed the suspension imposed by the 

Commissioner.  R. at 8.  On June 23, 2015, the Commissioner, presiding over the 

dispute pursuant to the collective bargaining agreement, held a hearing involving 

oral arguments and testimony.  Id.  Shortly before the hearing, the Commissioner 

was informed that Brady “failed to cooperate with the investigation” and “made a 

deliberate effort” to ensure the investigators would never access the information 

Brady was asked to produce.  R. at 8–9.  Subsequently, the Commissioner drew an 

adverse inference that the destroyed cell phone, requested for production, would 

have contained “inculpatory evidence.”  R. at 9.  

Both Parties Appeal to the District Court 

 The Commissioner’s final decision to affirm the suspension was entered on 

July 28, 2015. The League then commenced an action in the District Court for New 

York, requesting confirmation of the award.  Id.  The Association brought an action 

to vacate the award.  Id.  On September 3, 2015, the decision of the district court 

ordering vacatur of the award was entered.  Id.  The League timely appealed and 

the United States Court of Appeals for the Second Circuit reversed the district 

court’s vacatur of the Commissioner’s award.  R. at 2.  This appeal followed.   
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ARGUMENT 

 

I. THE SECOND CIRCUIT’S OPINION ADHERES TO STOLT-NIELSEN S.A. V. 
ANIMALFEEDS INTERNATIONAL CORPORATION AND BEDROCK PRINCIPLES OF 

LABOR LAW BECAUSE THE AWARD DID NOT EXCEED THE COLLECTIVE 

BARGAINING AGREEMENT’S GRANT OF AUTHORITY OVER DISCIPLINARY 

DECISIONS.   

 

 The Federal Arbitration Act (FAA) was created to overrule the 

judiciary’s constant refusal to enforce arbitration agreements and to hold the 

agreements to the same standard the judiciary applies in the enforcement of other 

contracts.  Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 219–220 (1985).  This 

Court has recognized several principles that set the framework for the relationship 

between labor law, collective bargaining agreements 1 , and the arbitration of 

disputes.  See generally Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662 

(2010).  A collective bargaining agreement provides the rights and duties of each 

party to the contract.  United Steelworkers of Am. v. Warrior & Gulf Navigation 

Co., 363 U.S. 574, 578 (1960).  In effect, the collective bargaining agreement 

establishes a system of self-government for the parties.  Id. at 580.  The self-

government created by the agreement is often found within an arbitration clause.  

Id.   

Arbitration is a means for solving unforeseeable situations by creating a 

private-law system for all problems that may arise and providing for the solution to 

                                                 
1 The Federal Arbitration Act (FAA) originated from the United States Arbitration 

Act (USAA), legislation introduced in the House of Representatives during the 68th 

Congress in 1923.  Michael H. LeRoy & Peter Feuille, The Revolving Door of 
Justice: Arbitration Agreements that Expand Court Review of an Award, 19 OHIO 

ST. J. ON DISP. RESOL. 861, 870 (2004).  The purpose of the USAA was to create 

valid, enforceable written provisions for arbitration of disputes.  Id.  
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the problem in a way which is generally in accordance with the needs and desires of 

the parties to the contract.2  Id. at 581.  Key concepts in arbitration include: (1) the 

relationship between a presumption of arbitrability and the union waving its right 

to strike; and (2) the judicial review of arbitration decisions is limited.  Dennis O. 

Lynch, Deferral, Waiver, and Arbitration Under the NLRA: From Status to 

Contract and Back Again, 44 U. MIAMI L. REV. 237, 265 (1989).  An agreement to 

arbitrate disputes which may arise in the future is valid and enforceable as applied 

to the parties to the contract, such as an employer and a union.  See 9 U.S.C. § 2 

(West 2015); Piggly Wiggly Operators’ Warehouse, Inc. v. Piggly Wiggly Operators’ 

Warehouse Indep. Truck Drivers Union, 611 F.2d 580, 582 (5th Cir. 1980).  

The NFL and the NFLPA entered into a contract known as the 2011 

Collective Bargaining Agreement.3  Joint App. 331.  In a key provision, the CBA 

provided the Commissioner with the authority to determine outcomes in disputes 

involving “action taken against a player by the Commissioner for conduct 

detrimental to the integrity or public confidence in, the game of professional 

football.”  Id. at 345.  Although the parties could not foresee all situations which 

might merit discipline, the collective bargaining agreement invested the arbitrator 

                                                 
2 A collective bargaining agreement is a “generalized code to govern a myriad of 

cases which the draftsmen cannot wholly anticipate.”  Warrior, at 578.  
3 Interestingly enough, on March 11, 2011, the Association informed the NFL that it 

would no longer serve as the players’ representative for collective bargaining.  

Henry H. Perritt, Jr., Implications of the NFL Lockout Litigation for Sports, 
Theatre, Music, and Vide Entertainment, 35 HASTINGS COMM. & ENT. L.J. 93, 102 

(2012).  Subsequently, the NFLPA filed a “labor organization termination notice 

with the Department of Labor….”  Id. at 103.  However, on August 4, 2011, the 

parties entered into the new 2011 Collective Bargaining Agreement.  Id. at 104.   
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with broad discretion for such determinations.  See Joint App. 345; Warrior, 363 

U.S. at 581.   

A.  The Applicable Standard of Review.   

 

 Courts do not have the authority to review an arbitrator’s decision on the 

merits.  MLB Players Ass’n v. Garvey, 532 U.S. 504, 509 (2001).  This holds true 

even if parties bring forth allegations that the arbitrator’s decision rests on 

misinterpretations of the agreement or factual errors.  Id.  If an arbitrator is 

arguably construing or applying the collective bargaining agreement and acting 

within the scope of authority, even the fact that the court believes the arbitrator 

committed serious error is not sufficient to overturn the decision.  Id.  

 “[C]ourts play a limited role when asked to review the decision of an 

arbitrator made pursuant to a grant of authority to interpret a collective bargaining 

agreement.”  Int’l Bhd. of Elec. Workers, Local 97 v. Niagara Mohawk Power Corp., 

143 F.3d 704, 714 (2d Cir. 1998).  Accordingly, courts must rigorously enforce 

agreements to arbitrate under the terms of the contract.  Am. Express Co. v. Italian 

Colors Rest., 133 S. Ct. 2304, 2309 (2013).   

Further, this Court has held if courts have the final say regarding the merits 

of awards, the policy behind settling labor disputes through arbitration hearings 

would be undermined.  United Steelworkers of Am. v. Enter. Wheel & Car Corp., 

363 U.S. 593, 596 (1960).  Ambiguities in the scope of an arbitration clause are to be 

decided in favor of arbitration.  Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford 

Junior Univ., 489 U.S. 468, 476 (1989).  Therefore, this Court should provide the 
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same standard of review as the Second Circuit and apply great deference to the 

arbitrator in his interpretation of the CBA.  R. at 10–12.   

B.  The Commissioner, as Arbitrator, Acted Within the Scope of Authority 

Granted Under the Collective Bargaining Agreement.  

 

The FAA’s primary objective is to ensure “private agreements to arbitrate are 

enforced according to their terms.  Volt, 489 U.S. at 479.  Absent any express term 

excluding a certain grievance from arbitration, “only the most forceful evidence of a 

purpose to exclude the claim from arbitration can prevail.”  Warrior, 363 U.S. at 

585–86.  The League and NFLPA agreed to the collective bargaining agreement at 

issue, which states the arbitrator has the authority to discipline players who engage 

in activity that is considered to be conduct detrimental to the integrity of football.  

Joint App. 345.  The CBA explicitly grants the authority to hear such disputes to 

the Commissioner.  Id.   

Because this language permits arbitration of this issue rather than excluding 

such arbitration, the NFLPA must show the “most forceful evidence of a purpose to 

exclude” the disputed claim from arbitration in order to prevail.  See Warrior, 363 

U.S. at 585–86.  However, the Association has not provided evidence of any purpose 

to exclude the issue from arbitration, and as such, this Court should hold the issue 

arbitrable to ensure the agreement is enforced according to its terms.  See Volt, 489 

U.S. at 479.   
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1. Pursuant to United Steelworkers of America v. Enterprise 

Wheel & Car Corporation, the Second Circuit’s reasoning in 
affirming the Commissioner’s award is proper because 
interpretation of a collective bargaining agreement is left to the 
arbitrator, not the courts. 

 

To resolve disputes regarding the collective bargaining agreement, an 

arbitrator is required to find facts, which a court cannot reject simply because it 

disagrees with the arbitrator’s findings.  United Paperworkers Int’l Union v. Misco, 

Inc., 448 U.S. 29, 38 (1987).  A question involving interpretation of the CBA is a 

question for the chosen arbitrator.  Enter. Wheel & Car, 363 U.S. at 599.  The 

parties bargained for the arbitrator’s construction of the agreement, not the courts.4  

Id.  When parties contract to have disputes settled by arbitration rather than 

through judicial proceedings, it is the arbitrator’s interpretation of the contract and 

view of the facts that the parties agreed to accept.  Misco, 448 U.S. at 37–8.  As 

such, it is the Commissioner’s interpretation of Article 46, Section 1 of the CBA that 

the NFL and NFLPA agreed to under the collective bargaining agreement.  Joint 

App. 345.   

A reviewing court must uphold an arbitration award even when the 

arbitrator offers a barely colorable justification for the decision reached.  187 

Concourse Assocs. v. Fishman, 399 F.3d 524, 526 (2d Cir. 2005).  However, judicial 

deference to arbitration does not assign carte blanche approval to all decisions made 

by an arbitrator.  Piggly Wiggly, 611 F.2d at 583.  The arbitrator is not free to 

                                                 
4 “[T]he parties contracted for the settlement of their disputes by an arbitrator of 

their choice, and if they are dissatisfied with the decision, they are free to select a 

different arbitrator in the future.”  Dennis O. Lynch, 44 U. MIAMI L. REV. at 267.   
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dispense any personal brand of industrial justice.  Saint Mary Home, Inc. v. Serv. 

Emps. Int’l Union, Dist. 1199, 116 F.3d 41, 44 (2d Cir. 1997).   

Further, the Commissioner’s interpretation of the agreement to allow him to 

suspend Tom Brady from four games for his involvement with the deflation of 

footballs during the Conference Championship game withstands judicial scrutiny 

because the interpretation is at least “barely colorable,” which is all the law 

requires.  See In re Andros Compania Maritima, S.A., 579 F.2d 691, 704 (2d Cir. 

1978).  The courts are required to uphold the Commissioner’s interpretation unless 

he disregarded the agreement completely in determining what award to impose on 

Tom Brady.  See Anheuser-Busch, Inc. v. Local Union 744, IBT, 280 F.3d 1133, 1137 

(7th Cir. 2002).   

It is the arbitrator’s expertise and interpretation of the CBA which is 

bargained for.  Enter. Wheel & Car, 363 U.S. at 599.  An arbitrator, when selected 

to interpret and apply a collective bargaining agreement, is to bring his “informed 

judgment to bear” in order to attain a fair solution to the problem.  Enter. Wheel & 

Car, 363 U.S. at 597.  This is exceptionally true when an arbitrator is tasked with 

formulating remedies because there is a need for flexibility when encountering a 

wide variety of situations.  Id.   

The Court’s task involves determining “whether the arbitrator interpreted an 

arguably ambiguous contractual provision in light of the intent of the parties, or 

merely administered his own brand of justice in contradiction of the clearly 

expressed language of the contract.”  United Bhd. of Carpenters & Joiners of Am. v. 
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Tappan Zee Constructors, LLC, 804 F.3d 270, 275 (2d Cir. 2015) (quoting Local 

1199, Drug, Hosp. & Health Care Emps. Union, RWDSU, AFL-CIO v. Brooks Drug 

Co., 956 F.2d 22, 26 (2d Cir. 1992)).  An arbitrator is confined to the interpretation 

and application of the agreement, regardless of whether the draftsmen of the CBA 

contracted for specific remedies in every particular contingency.  Id.  However, the 

arbitrator may look for guidance from different sources.  Id.  In such instances, the 

“award is legitimate only so long as it draws its essence from the collective 

bargaining agreement.  Id.   

 The question is whether the language of the agreement was disregarded in 

the arbitrator’s inquiry, not whether the agreement was misinterpreted by the 

arbitrator.  Anheuser-Busch, Inc. v. Local Union 744, IBT, 280 F.3d 1133, 1137 (7th 

Cir. 2002).  In Anheuser-Busch, the arbitrator disregarded the plain language, 

including language found in the “zipper clause, the arbitration clause, and the 

commissioner rates clause.”  Id. at 1143.  As such, the Seventh Circuit held that the 

arbitrator did not misread the contract.  Id. at 1145.  Instead, the court found the 

arbitrator intentionally disregarded the language of the contract, creating an 

“escape hatch” to dispense his own brand of justice.  Id.   

However, in the case at bar, the Commissioner of the League, acting as the 

arbitrator in the dispute, did not disregard the language of the agreement.  Instead, 

the Commissioner used the language found in Article 46, Section 1 of the collective 

bargaining agreement to determine that his authority includes dispute resolution 

involving detrimental conduct.  R. at 15.  In addition, the Commissioner used his 
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authority to determine that deflating footballs, after the referees had examined the 

balls’ psi, constituted conduct detrimental to the integrity of the League or 

professional football.  R. at 7. 

Arbitrators must not depart from the interpretation and application of the 

collective bargaining agreement and effectively assign their own brand of industrial 

justice.  MLB Players Ass’n, 532 U.S. at 509.  If arbitrators venture beyond 

interpretation and application of the agreement and consider external sources in 

determining their decision, the arbitrators exceed the scope of their authority.  

Richard A. Bales, The Discord Between Collective Bargaining and Individual 

Employment Rights: Theoretical Origins of a Proposed Reconciliation, 77 B.U.L. 

REV. 687, 690 (1997).  Here, the Commissioner did not exceed his scope of authority 

because he did not exercise his own brand of industrial justice.  Instead, the 

Commissioner looked to the parties’ agreement and interpreted the language in 

Article 46, Section 1(a) to grant the Commissioner authority to take action against a 

player for “conduct detrimental to the integrity of” professional football.  Joint App. 

345.   

After the Commissioner takes action against a player for such detrimental 

conduct, he may then appoint hearing officers to oversee a dispute under Section 

1(a) or serve as the hearing officer at his discretion.  Joint App. 346.  Therefore, this 

Court should uphold the Commissioner’s authority to hear the disputed issue 

because he provided an interpretation of the CBA, which is what the parties agreed 

to.  As such, the Commissioner is given an immense amount of deference in his 
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decision to use his discretion to hear the deflation dispute.  See Anheuser-Busch, 

280 F.3d at 1137.   

2. Courts and arbitrators must give effect to the contractual rights 
and expectations of the parties. 

 
 Parties are typically free to structure arbitration agreements as they see fit.  

Stolt-Nielsen, 559 U.S. at 683.  Arbitration is not coercion, rather it is a matter of 

consent between two parties, which is seen when the parties enter into an agreed 

upon CBA, inclusive of an arbitration clause.  Id. at 681.  As such, in giving effect to 

the contractual expectations and rights of the parties to the agreement, courts and 

arbitrators must follow the parties’ intentions.  Id. at 682 (citing Mitsubishi Motors 

Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 626 (1985)).  Arbitrators and 

courts must follow the intentions of the parties to the contract because an arbitrator 

derives his powers from the agreement to submit to arbitration and forgo the legal 

process.5  Stolt-Nielsen, 559 U.S. at 682.   

 The arbitrator is ordinarily chosen because of the confidence the parties hold 

in the arbitrator’s “knowledge of the common law of the shop and their trust in his 

personal judgment to bring to bear considerations” not expressed within the 

contract as “criteria for judgment.”  Warrior, 363 U.S. at 582.  However, there are 

certain limited circumstances where courts assume parties intended the courts, 

rather than arbitrators, to decide particular matters relating to arbitration.  Green 

                                                 
5 Parties receive what was bargained for when an arbitrator delivers an award 

resolving the parties’ dispute.  Tracy Lipinski, Note, Major League Baseball Players 

Association v. Garvey Narrows the Judicial Strike Zone of Arbitration Awards, 36 

AKRON L. REV. 325, 356 n.154 (2003).  “Allowing a court the final decision on the 

parties’ dispute ignores the parties’ bargain.”  Id. 
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Tree Fin. Corp. v. Bazzle, 539 U.S. 444, 452 (2003).  These limited circumstances 

usually involve matters contracting parties would expect courts to decide, such as 

whether the parties’ arbitration agreement is valid or whether a binding arbitration 

clause is applicable in certain types of controversy.  Howsam v. Dean Witter 

Reynolds, Inc., 537 U.S. 79, 83 (2002).   

Here, no such limited circumstance exists.  See Green Tree, 539 U.S. at 452; 

Howsam, 537 U.S. at 83.  Instead, the question before this Court involves contract 

interpretation and application of the collective bargaining agreement.  See Green 

Tree, 539 U.S. at 453.  When the question does not concern judicial procedures or 

state statutes, and instead involves a question of interpretation or application of the 

agreement, this Court has declared arbitrators well situated to answer the question.  

Id. at 452–53.  Because the Commissioner did not exceed his scope of authority 

granted to him by the CBA, this Court should find that the Commissioner acted 

within his authority we he arbitrated the dispute between Tom Brady and the NFL.   

While the arbitrator is typically chosen based on his or her expertise in the 

particular field of practice, and the arbitrator likely uses that expertise and 

knowledge in deciding the resolution to the dispute, the award must be drawn from 

the terms of the collective bargaining agreement because that is what the parties 

have agreed to.  The League and Association likely invested the Commissioner the 

authority to hear arbitrable disputes because of his knowledge, experience, and 

ultimate expertise in matters pertaining to professional football.  For example, if 

the parties to the agreement did not mutually agree to have the Commissioner 



 

 15 

discipline conduct he views as conduct detrimental, then he would derive no 

authority from the CBA to make such decision.  However, in the case at bar, the 

parties did agree to give such authority to the arbitrator, which may at times be the 

Commissioner.  Joint App. 345–46.  As such, the authority given to the arbitrator 

derives from the contract, so he must follow the contract in making a decision to 

impose an award to a party in a dispute. Stolt-Nielsen, 559 U.S. at 682.   

It is because of the compliance with these bedrock principles of labor law, 

arising from the relationship between an employer and employee, that the Second 

Circuit’s opinion does not conflict with Stolt-Nielsen.  This relationship rests on the 

parties’ right to contract and create a mutually agreeable collective bargaining 

agreement.  The agreement provides an avenue for the parties to resolve disputes 

and for the arbitrator to impose awards accordingly.  Because the arbitrator did not 

exceed his powers granted to him under the CBA, which the League and Association 

agreed upon, the Second Circuit’s opinion does not conflict with the principles of 

labor law.  R. at 15.   

II.  VACATUR WAS NOT WARRANTED BECAUSE THE ARBITRATOR’S DECISION RESTED 

ON A LEGITIMATE INTERPRETATION OF THE PARTIES’ COLLECTIVE BARGAINING 

AGREEMENT AND PROVIDED A SUFFICIENT BASIS FOR THE AWARD.  

 

Disputes committed by contract to the arbitration6 process are almost always 

lost or won before the arbitrator.  Teamsters Local Union No. 42 v. Supervalu, Inc., 

                                                 
6 Parties choose arbitration over litigation to provide remedies for their dispute for a 

myriad of reasons.  Kristen M. Blankley, Be More Specific! Can Writing a Detailed 
Arbitration Agreement Expand Judicial Review Under the Federal Arbitration 
Act?,2 STETON HALL CIR. REV. 291, 392 (2006).  A reason commonly cited for 

choosing arbitration in lieu of litigation is for the benefit of finality.  Id. at 392–93.  
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212 F.3d 59, 61 (1st Cir. 2000).  As such, successful court challenges are typically 

few and far between.  Id.  Because the FAA deals largely with matters on the “front” 

and “back end” of arbitration, courts are only involved with arbitration in 

determining whether a case should be arbitrated (a “front end” issue) and whether 

an award rendered by the arbitrator should stand (a “back end” issue).  Kristen M. 

Blankley, 2 STETON HALL CIR. REV. at 395–96.  Therefore, courts typically have no 

involvement with the arbitration proceedings unless a party questions whether the 

issue is arbitrable or whether the award is valid.  See Id. 

A. The Applicable Standard of Review.  

 

A court, in reviewing the district court’s decision to confirm or vacate an 

award, accepts the court’s factual findings, so long as they are not clearly erroneous, 

and applies de novo review to questions of law.  First Options of Chi., Inc. v. 

Kaplan, 514 U.S. 938, 947–48 (1995).  A court’s judicial review of an arbitral award 

is extremely narrow as well as exceedingly deferential.  Wheelabrator Envirotech 

Operating Servs. v. Mass. Laborers Dist. Council Local 1144, 88 F.3d 40, 43 (1st 

Cir. 1996).   

The United States Code explains if any of the four circumstances provided in 

the statute arise, it is permissible for a court to grant vacatur.  9 U.S.C. § 10 (West 

2015).  As such, under the statute, a court is permitted to grant vacatur of an 

arbitration award in the following situations:  

                                                                                                                                                             

Further, finality is considered to be a “substantial virtue of the arbitral system.”  

Ann C. Hodges, Judicial Review of Arbitration Awards on Public Policy Grounds: 
Lessons from the Case Law, 16 OHIO ST. J. ON DISP. RESOL. 91, 93 (2000).  
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(1) Where the award was procured by corruption, fraud, or undue 

means; 

(2) Where there was evident partiality or corruption in the arbitrators, 

or either of them; 

(3) Where the arbitrators were guilty of misconduct in refusing to 

postpone the hearing, upon sufficient cause shown, or in refusing to 

hear evidence pertinent and material to the controversy; or of any 

other misbehavior by which the rights of any party have been 

prejudiced; or 

(4) Where the arbitrators exceeded their powers, or so imperfectly 

executed them that a mutual, final, and definite award upon the 

subject matter submitted was not made. 

 

9 U.S.C. § 10 (West 2015).7  Here, the NFLPA and Tom Brady have not asserted 

claims sufficient to justify setting aside the Commissioner’s award.  R. at 31.  This 

is because the Commissioner did not exceed his powers granted to him by the 

agreement, have bias or evident partiality, deprive Tom Brady of fundamental 

fairness, or determine the award through “corruption, fraud, or undue means.”  See 

9 U.S.C. § 10 (West 2015).   

Therefore, the Second Circuit properly held that the district court’s decision 

to vacate the Commissioner’s award conflicted with the appropriate standards of 

discretion given to arbitrators in imposing their interpretation, findings of fact, and 

conclusions on the parties to the agreement.   

 

                                                 
7 Of the four grounds allowing vacatur of an arbitrator’s award, “the first three deal 

only with party or arbitrator misconduct or some other inherent flaw in the 

arbitration process.  Subsection (4) offers some review of the substance of an 

arbitration award, but stops short of providing review of the merits of the decision.”  

Joshua N. Norton, Note, Having Your Cake and Eating It Too? Contractually 
Expanding Judicial Review of Arbitration Decisions. Schoch v. InfoUSA, Inc., 341 
F.3d 785 (8th Cir. 2003), 86 NEB. L. REV. 183, 188 (2007).  
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B. Pursuant to Boise Cascade Corporation v. Paper Allied-Industrial, 
Chemical & Energy Workers, the Commissioner’s Award Draws Its 

Essence from the Parties’ Agreement.  

 

This Court has held a court will overturn an arbitrator’s award only if the 

arbitrator acted “outside the scope” of his delegated authority under the contract.  

E. Associated Coal Corp. v. Mine Workers, 531 U.S. 57, 62 (2000).  The arbitrator 

acts outside this scope of authority when he issues an award reflecting his own 

notions of justice instead of drawing its essence from language found within the 

contract.  Oxford Health Plans LLC v. Sutter, 133 S. Ct. 2064, 2068 (2013).  An 

arbitrator’s award is said to draw its essence from a collective bargaining 

agreement as long as the award is “derived from the agreement, viewed in light of 

its language, its context, and any other indicia of the parties’ intention.”  Johnson 

Controls, Inc., Sys. & Servs. Div. v. United Ass’n of Journeymen, 39 F.3d 821, 825 

(7th Cir. 1994). 

Therefore, the principal question a reviewing court must decide is “whether 

the arbitrator’s award draws its essence” from the CBA.  Saint Mary Home, 116 

F.3d at 44.  Here, the Commissioner’s award was drawn from the essence of the 

collective bargaining agreement because he looked to the language of the agreement 

to interpret and apply the contract bargained for by the parties.  See Johnson 

Controls, 39 F.3d at 825.  Here, the Court should not review the case for legal error.  

See Exxon Shipping Co. v. Exxon Seaman’s Union, 73 F.3d 1287, 1295 (3d Cir. 

1996).  Instead, the Court is limited in its authority and should assess whether the 
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award is one that draws its essence from the parties’ agreement.  W.R. Grace & Co. 

v. Local Union 759, Int’l Union of United Rubber, 461 U.S. 757, 766 (1983).   

Article 46, Section 1(a) of the CBA grants the Commissioner the authority to 

take action against a player for “conduct detrimental to the integrity of, or public 

confidence in, the game of professional football.”  Joint App. 345.  Because there is 

no definition provided in the CBA for the term “conduct detrimental,” the 

Commissioner is given broad authority to determine what conduct is detrimentally 

undermining to the integrity of professional football.  R. at 15.  This undefined 

language allows the arbitrator to look to outside sources, such as the player’s 

contract with the team and League policies for the players, in order to determine 

the intent of the parties and meaning of the agreement’s language.  See Boise 

Cascade Corp. v. Paper Allied-Indus., Chem. & Energy Workers (PACE), Local 7-

0159, 309 F.3d 1075, 1083 (8th Cir. 2002).   

1. The Commissioner’s award gave effect to the parties’ intent and 
the agreement’s plain language.   

 

 As such, a court is required to enforce an arbitrator’s award so long as it is 

based on the arbitrator’s “arguable interpretation” of the agreement.  Exxon, 73 

F.3d at 1291.  However, the court must still apply an extraordinary level of 

deference to the underlying arbitrator’s award.  Boise, 309 F.3d at 1080.  In 

addition, a court may only vacate the award if it is unsupported by the record as a 

whole or if it reflects a “manifest disregard of the agreement.”  Ludwig Honold Mfg. 

Co. v. Fletcher, 405 F.2d 1123, 1128 (3d Cir. 1969).  Expressed differently, “the 

award must be confirmed so long as the arbitrator is even arguably construing or 
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applying the agreement, even if the court thinks that his interpretation of the 

agreement is in error.”  United Food & Commercial Workers’ Union Local 655 v. 

Saint John’s Mercy Health Sys., 448 F.3d 1030, 1032 (8th Cir. 2006) (quoting Misco, 

484 U.S. at 38).   

An arbitrator’s essential obligation is found in applying the parties’ 

agreement in such a manner which gives effect to the parties’ intent.  Boise, 309 

F.3d at 1081.  Determining the parties’ intent is the fundamental inquiry to be 

pursued by the courts when determining whether an arbitrator interpreted the 

parties’ collective bargaining agreement.  CSX Transp., Inc. v. United Transp. 

Union, 29 F.3d 931, 936 (4th Cir. 1994).  If the arbitrator attempts to interpret the 

agreement, which is “silent or ambiguous” without taking into consideration the 

parties’ intent, the arbitrator’s award fails to “draw its essence from the 

agreement.”  Bureau of Engraving, Inc. v. Graphic Commc’ns Int’l Union, Local 1B, 

164 F.3d 427, 429 (8th Cir. 1999).   

Federal courts routinely confirm awards where an arbitrator looked to 

outside sources to gain guidance for bringing meaning to the language that is 

ambiguous in the agreement.  Boise, 309 F.3d at 1083.  Additionally, another circuit 

court held an arbitrator is required to take into account existing common law of the 

industry in question because it is considered one of the integral parts of the 

contract.  Norfolk Shipbuilding and Dryrock Corp. v. Local No. 684, 671 F.2d 797, 

799–800 (4th Cir. 1982).   



 

 21 

In the case at bar, the collective bargaining agreement between the NFL and 

NFLPA on behalf of Tom Brady is not silent or ambiguous on the parties’ intent to 

have the Commissioner, or a similarly designated arbitrator, resolve disputes based 

on conduct detrimental to the integrity of football or the League.  See Joint App. 

345.  However, what is ambiguous is the meaning of the language “conduct 

detrimental to the integrity…of professional football.”  See Id.  As such, the 

Commissioner’s discretion allowed him to look at documents other than the CBA to 

discover and adequately apply the intent of the parties and plain language of the 

agreement to gain guidance in finding the parties’ intent.  See Boise, 309 F.3d at 

1083.   

These documents include: The Wells Report, Player Policies, NFL Player 

Contract, and the NFL Constitution.  See R. at 18; Joint App. 357–360.  

Nonetheless, the Commissioner’s award draws its essence from the CBA because 

the Commissioner interpreted the parties’ agreement, issuing his final decision 

based on the language and interpretation of the CBA.  R. at 14–16, 24, 27–28.  The 

Commissioner merely used the other documents to determine the parties’ intent so 

he could render his award accordingly.  Id.   

For example, the Commissioner looked to the League’s 2014 Policy for 

Players, which holds persons who fail to abide by the high standard of conduct 

expected of each player are guilty of conduct detrimental.  Joint App. 412.  The 

policy further states discipline may be imposed for such conduct that “undermines 

or puts at risk the integrity and reputation of the NFL.”  Id.  From this, the 
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Commissioner is given deference and authority to conclude, as he did in this case, 

that intentionally deflating footballs below the permissible psi-range for a football 

game, especially when that game is the Conference Championship, constitutes 

conduct detrimental to the professional game of football.  Id. at 345, 353.   

Because players are said to recognize the detriment that would result from 

“impairment of public confidence,” it shows the parties intended the detrimental 

conduct to include any conduct that would result in a viewer’s diminished regard for 

the League’s reputation and integrity.  Id. 353.  This conduct calls into question the 

integrity of the NFL and the game of football.  In arguendo, it leads viewers 

questioning the validity of the outcome of games when players bend and break the 

League’s rules in order to gain an impermissible advantage over the opposing team.  

Therefore, the Commissioner acted within his discretion and in light of the parties’ 

intent under the CBA when he determined Tom Brady’s conduct was subject to 

discipline because it was conduct detrimental to the integrity, or public confidence 

in professional football.   

2. The Commissioner addressed the critical provisions of the 
agreement and provided reasoning on whether the provisions 
applied.  

 

 When an arbitrator fails to offer a clear basis for how he reached the decision 

without discussing a probative contract term, there is a strong possibility that the 

award is not based on the agreement.  George A. Hormel & Co. v. United Food & 

Commercial Workers, Local 9, 879 F.2d 347, 351 (8th Cir. 1989).  The arbitrator is 

ordinarily under no obligation to provide an explanation for his reasoning in 
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imposing an award on one of the parties to the agreement.  Keebler Co. v. Truck 

Drivers, Local 170, 247 F.3d 8, 12 (1st Cir. 2001).  But where an arbitrator fails to 

take into consideration and discuss “critical contract terminology”8 that may have 

reasonably required an opposite result, the award is not considered as one which 

draws its essence from the parties’ contract.  Clinchfield Coal Co. v. Dist. 28, United 

Mine Workers & Local Union # 1452, 720 F.2d 1365, 1369 (4th Cir. 1983).  Further, 

when arbitrators provide explanations for their conclusions offering “even a barely 

colorable justification” for the decision reached, litigants cannot prevent the 

confirmation of the award by merely arguing for a different result.  In re Andros, 

579 F.2d at 704.   

Here, the Commissioner addressed all critical provisions of the parties’ 

collective bargaining agreement, especially “conduct detrimental,” providing 

reasons why he used this term in his decision.  R. at 15.  The Commissioner’s 

authority to arbitrate the dispute emerges from this provision, so he clearly 

addressed the provision in the proceeding.  R. at 19.  There is nothing in the record 

that defines “conduct detrimental,” thereby leaving the arbitrator with the 

authority to interpret and apply the agreement to what the arbitrator deems to be 

detrimental conduct undermining the integrity of professional football.  R. at 21.   

                                                 
8  When the arbitrator fails to identify relevant language of the agreement and 

demonstrate that the decision is founded on the language of the CBA, “the danger of 

vacatur is increased.”  Stephen L. Hayford, Unification of the Law of Labor 
Arbitration and Commercial Arbitration: An Idea Whose Time Has Come, 52 

BAYLOR L. REV. 781, 818 (2000).  
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The Association may argue that the Commissioner did not address the 

critical provisions found in the Schedule of Fines.  R. at 15–16.  However, the fault 

in this argument is the Schedule of Fines is not a part of the 2011 Collective 

Bargaining Agreement and therefore cannot be a “probative contract term” as it is 

language found outside the agreement.  See Hormel, 879 F.2d at 351.  Because the 

fines are not located within the agreement, the Commissioner exercised his 

discretion in determining what evidence to examine in order to reach a conclusion 

that draws its essence from the agreement.  See Johnson Controls, 39 F.3d at 825.  

Therefore, this Court should find the Commissioner’s award draws its essence from 

the agreement and gives effect to the parties’ intent and plain language of the 

agreement while addressing all critical provisions of the CBA.  See W.R. Grace, 461 

U.S. at 766.   

C. Because No Other Grounds for Vacatur Exist in This Case, the NFLPA 

and Tom Brady Cannot Satisfy the Heavy Burden for Setting Aside an 

Arbitrator’s Award.   

 

The parties to an arbitration must be granted a fundamentally fair hearing 

by the arbitrator.  Carpenters 46 N. Cal. Counties Conference Bd. v. Zcon Builders, 

96 F.3d 410, 413 (9th Cir. 1996).  A fundamentally fair hearing provides “adequate 

notice, a hearing on the evidence, and an impartial decision by the arbitrator.”  Id.  

(citing Sunshine Mining Co. v. United Steelworkers of Am., 823 F.2d 1289, 1295 

(9th Cir. 1987)).  While an absence of any element of a fundamentally fair hearing 

may provide sufficient grounds for vacatur of an award, no such elements are 

absent from the arbitration hearing held by the Commissioner in this case.  Tom 



 

 25 

Brady received adequate notice that his conduct was subject to discipline other than 

a fine.  R. at 15.  Despite the Commissioner denying the motion to hear testimony of 

Mr. Pash, the Commissioner’s decision is given great deference by the courts.  See 

Tempo Shain Corp. v. Bertek, Inc., 120 F.3d 16, 20 (2d Cir. 1997).  Finally, there 

was no evident partiality by the Commissioner throughout the proceedings and the 

NFLPA failed to prove otherwise.  R. at 30.   

1. Tom Brady received adequate notice.  
 

 The Second Circuit has observed that a party to the arbitration cannot 

remain silent on an issue, “raising no objection during the course of the arbitration 

proceeding,” to complain only later9 of a situation the party had knowledge of from 

the beginning, simply because the arbitrator handed down an adverse award on the 

party.  York Research Corp. v. Landgarten, 927 F.2d 119, 122 (2d Cir. 1991) 

(quoting Cook Indus., Inc. v. C. Itoh & Co. (Am.), Inc., 449 F.2d 106, 107–08 (2d Cir. 

1971)).   

 Here, the Association claims vacatur of the Commissioner’s award must be 

granted because Brady was only put on notice that “his conduct could lead to a fine” 

pursuant to the section within the League’s Player Policies titled “Discipline for 

Game-Related Misconduct.”  R. at 13.  Specifically, the Association argues that the 

Commissioner did not have the authority to impose a suspension, totaling four 

                                                 
9 “Arbitration would not be an efficient and cost-effective method of resolving labor 

disputes if federal courts indulged late arguments that were not brought to the 

attention of the arbitrator below.”  Lippert Tile Co. v. Int’l Union of Bricklayers & 
Allied Craftsmen, Dist. Council of Wis. & Its Local 5, 724 F.3d 939, 945 (7th Cir. 

2013). 
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games, under Section 46 of the Collective Bargaining Agreement because the 

Players Policies only mandated a fine for equipment infractions.  R. at 14.  The 

Association argues equipment violations include “ball or equipment tampering” and 

“equipment tampering such as ball deflation.”  R. at 15.   

Despite an extensive list of equipment violations ranging from length of 

stockings to the color of wristbands allowed, the “Uniform/Equipment Violation” 

provisions are silent on the preparation of or tampering with footballs as there is no 

mention of the words “tampering,” “football,” or “deflation” anywhere within the 

provisions.  R. at 15.  Tom Brady was put on notice that his conduct could lead to 

discipline in the form of a fine, suspension, or cancellation of a contract or 

agreement.  Joint App. 353–54, 370, 413.  Specifically, Tom Brady was put on notice 

that if his conduct constituted as conduct detrimental, the Commissioner could 

impose a fine not to exceed $500,000, suspension for a period certain or indefinitely, 

or terminate his contract.  Id. at 353–54, 360.   

 However, the Association does exactly what the Second Circuit prohibited in 

Cook Industries and York Research by raising no objection during the course of 

arbitration only to raise a claim at the judicial level after an adverse award was 

handed down.  R. at 14.  In fact, the Association, during arbitration proceedings, 

went as far as outright disclaiming the applicability of the Policies, saying “we don’t 

believe this policy applies either, because there is nothing here about the balls.”  Id. 

(quoting Joint App. 956).  Because the Association failed to object at the time of the 
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arbitration proceedings, this Court should deny the Association’s claim for lack of 

notice. 

2.  Tom Brady was not deprived of fundamental fairness.   
 

In order for an arbitration hearing to be fundamentally fair, the hearing only 

requires notice, the opportunity to be heard, and the chance to present relevant 

material evidence and arguments before the arbitrator.  Sheldon v. Vermonty, 269 

F.3d 1202, 1207 (10th Cir. 2001) (citing Bowles Fin. Grp., Inc. v. Stifel, Nicolaus & 

Co., 22 F.3d 1010, 1013 (10th Cir. 1994)).  However, this does not mean that all 

evidence a party intends to present to the arbitrator must be heard.  Tempo Shain, 

120 F.3d at 20 (emphasis added).  For example, arbitrators are given the discretion 

to determine what additional evidence, if any, is imperative to the dispute so that 

the proceeding is not unnecessarily prolonged.  See Id. at 19 (citing Catz Am. Co., 

Inc. v. Pearl Grange Fruit Exch., Inc., 292 F. Supp. 549, 553 (S.D.N.Y. 1968)).  This 

holding is consistent with 9 U.S.C. § 10(a)(3) because arbitrators are still required 

to hear “pertinent and material” evidence to the controversy, but are granted the 

discretion to refuse to hear evidence presented that is not relevant to the 

controversy at hand.  See 9 U.S.C. § 10(a)(3); Tempo Shain, 120 F.3d at 19.  

When an arbitrator is making evidentiary determinations, he need not follow 

“all niceties” observed by federal courts.  Bell Aerospace Co. Div. of Textron v. Local 

516, 500 F.2d 921, 923 (2d Cir. 1974).  However, an arbitrator is nonetheless 

required to give each party to the dispute an “adequate opportunity to present its 

evidence and argument.”  Hoteles Condado Beach v. Union de Tronquistas Local 
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901, 763 F.2d 34, 39 (1st Cir. 1985).  The arbitrator is granted discretion in 

determining the adequacy of the opportunity.  Tempo Shain, 120 F.3d at 20.  For 

example, the Second Circuit determined an arbitrator’s decision to only hear one 

witness did not cause the proceeding to be declared a fundamentally unfair one.  

Kolel Beth Yechiel Mechil of Tartikov, Inc. v. YLL Irrevocable Tr., 729 F.3d 99, 107 

(2d Cir. 2013).   

Here, the Commissioner determined that Mr. Pash’s testimony was neither 

pertinent nor material to the matter in controversy.  R. at 26.  The Association and 

the League bargained for the CBA, agreeing that responsibility for investigation 

and adjudication be held by the League and Commissioner.  R. at 26.  Therefore, the 

Commissioner’s authority to regulate matters of procedure, such as what evidence 

to hear, enabled him to exclude the testimony of Mr. Pash.  The Commissioner’s 

decision to not hear the testimony of Mr. Pash does not, by itself, require vacatur of 

the award because the Commissioner had the discretion to determine whether the 

testimony would consist of pertinent and material evidence.  See Misco, 484 U.S. at 

40.   

The Commissioner denied the Association’s motion for Jeff Pash, NFL’s 

General Counsel, to testify about his role in preparing the Wells Report.  R. at 25.  

The Commissioner denied the testimony on the grounds that Mr. Pash did not “play 

a substantive role in the investigation and the Wells Report made clear it was 

prepared entirely by the Paul Weiss investigative team.”  R. at 25 (internal 

quotation marks omitted).  Therefore, this Court should uphold the Commissioner’s 
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award because the Association’s claim that the denial of testimony caused the 

proceedings to be fundamentally unfair lacks merit.  See generally Tempo Shain, 

120 F.3d 16; Kolel Beth, 729 F.3d 99.   

3. There was no evident partiality by the Commissioner.  
 
 Because parties to a collective bargaining agreement choose their preferred 

method of dispute resolution, the parties can ask for no more impartiality than 

exists in their method of choice.  Delta Mine Holding Co. v. AFC Coal Props., 280 

F.3d 815, 821 (8th Cir. 2001).  As such, when the agreement entitles the parties to 

select interested arbitrators, absent a showing of some form of prejudice, evident 

partiality cannot serve as a method for vacatur of an award under 9 U.S.C. 

§ 10(a)(2).  Winfrey v. Simmons Food, Inc., 495 F.3d 549, 551 (8th Cir. 2007).   

 Although the complaining party, in order to have the award vacated, must 

prove evident partiality 10  by demonstrating something more than a mere 

appearance of bias, actual bias is not required.  Morelite Constr. Corp. v. N.Y.C. 

Dist. Council Carpenters Benefits Fund, 748 F.2d 79, 83–4 (2d Cir. 1984).  The 

evident partiality standard will likely be met when an arbitrator does not disclose a 

relationship or interest that strongly suggests bias in favor of one party over the 

other.  Scandinavian Reinsurance Co. v. Saint Paul Fire & Marine Ins. Co., 668 

F.3d 60, 72 (2d Cir. 2012).   

                                                 
10 “Arbitration may have flaws, but this is not one of them.  The draconian remedy 

of vacatur is only warranted upon nondisclosure that involves a significant 

compromising relationship.”  Positive Software Sols., Inc. v. New Century Mortg. 
Corp., 476 F.3d 278, 286 (5th Cir. 2007).  
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In assessing such relationship, a court should look to the following four 

factors to determine whether a party established evident partiality: 

(1) The extent and character of the personal interest, pecuniary or 

otherwise of the arbitrator in the proceedings;  

(2) The directness of the relationship between the arbitrator and the 

party he is alleged to favor;  

(3) The connection of that relationship to the arbitrator; and 

(4) The proximity in time between the relationship and the arbitration 

proceeding.  

 

Id. at 74 (quoting ANR Coal Co. v. Cogentrix of N.C., Inc., 173 F.3d 493, 500 (4th 

Cir. 1999)).   

“An arbitrator’s failure to disclose must involve a significant compromising 

connection to the parties.”  Positive Software, 476 F.3d at 282–283.  A father-son 

relationship, for instance, constitutes a significant compromising connection that 

merits vacatur based on evident partiality.  Morelite, 748 F.2d at 85.  Another 

example of evident partiality would be undisclosed facts, such as an arbitrator’s 

prior involvement with one of the law firms.  Schmitz v. Zilveti, 20 F.3d 1043, 1045 

(9th Cir. 1994).   

Here, there were no undisclosed facts needing exposure in arbitration.  The 

parties had contracted for the Commissioner to arbitrate such disputes as the one 

which brought them to arbitration in the present matter.  The Commissioner’s 

involvement with the League and the NFLPA is known because he is the 

Commissioner of professional football.  Therefore, the Commissioner did not need to 

disclose his relationship to either party or interest in the outcome of the hearing 
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because the parties were aware, or should have been aware of his relationship with 

the League, Teams, and Players.   

Further, the parties agreed pursuant to the CBA, to grant the Commissioner 

the sole power to determine what constitutes “conduct detrimental,” while also 

granting the Commissioner the authority to arbitrate disputes brought under 

Article 46, Section 1(a) under the CBA.  R. at 30.  As such, the parties should have 

known the Commissioner would have a stake in the underlying discipline as well as 

in every arbitration brought pursuant to Section 1(a) of Section 46.  Id.  In 

arguendo, the Commissioner could be biased toward either side of the arbitration 

because he has an interest in maintaining the integrity of football, but also has an 

interest in the League making money, which requires high performing athletes such 

as Tom Brady.   

But that is the beauty of contracting agreements, parties can contract for 

what they intend to do and what they expect the other party to perform.  Although 

the Commissioner may be partial in cases such as this one, there was no bias shown 

in this case.  The potential for bias is not the same as a strong suggestion of bias 

shown through the arbitration proceedings.  See Scandinavian Reinsurance, 668 

F.3d at 72.  Further, an adverse ruling alone rarely shows evident partiality.  

Scandinavian Reinsurance, 668 F.3d at 75.  Therefore, this Court should uphold the 

Second Circuit’s ruling that the Commissioner was impartial throughout the 

arbitration proceedings and in issuing the award.   
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CONCLUSION 

 

 The NFL and NFLPA contracted in the CBA to arbitrate certain 

unforeseeable disputes that may arise in the future.  The parties agreed to grant 

the Commissioner the authority to hear disputes regarding conduct detrimental to 

the integrity of professional football.  Under this authority, the Commissioner found 

that Tom Brady’s conduct consisted of conduct detrimental and imposed a four-

game suspension.  This interpretation withstands judicial scrutiny so long as the 

arbitrator acts within his scope of authority granted under the collective bargaining 

agreement.  Here, the Commissioner acted within his authority when he interpreted 

the CBA and courts give deference to the interpretation because it is that 

interpretation the parties agreed to.  Therefore, this Court should give effect to the 

contractual rights and expectations of the parties and uphold the Commissioner’s 

authority to hear disputes involving conduct detrimental to professional football.  

 Further, vacatur is not warranted because the Commissioner’s decision, 

suspending Tom Brady for a total of four games, rested on his interpretation of the 

collective bargaining agreement.  The Commissioner did not issue an award 

reflecting his personal notions of justice.  Instead, the Commissioner drew his 

award from the essence of the agreement.  The Commissioner’s award gave effect to 

the intent of the parties and the plain language of the agreement.  Additionally, the 

Commissioner addressed the critical provisions of the agreement when determining 

the award.  Because Petitioners fail to satisfy any of the four circumstances where 
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vacatur is permitted, the Commissioner’s award should not be set aside by this 

Court.  

For the reasons set forth, Respondents pray this Court affirm the holding of 

the Second Circuit Court of Appeals. 

Respectfully submitted this 21st day of November, 2016.   

               ____________________________ 

               ____________________________ 

             ____________________________ 
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